City of Houston, Texas Ordinance No. 2015 - éé 2

AN ORDINANCE APPROVING AND AUTHORIZING A LEASE AND OPERATING
AGREEMENT BETWEEN THE CITY OF HOUSTON, TEXAS, AND THE HOUSTON
BOTANIC GARDEN AT GLENBROOK GOLF COURSE, 8205 BAYOU DRIVE,
HOUSTON, TEXAS; CONTAINING FINDINGS AND PROVISIONS RELATING TO THE
SUBJECT; AND DECLARING AN EMERGENCY.

WHEREAS, the City owns the Glenbrook Golf Course ("Glenbrook”), and

WHEREAS, Houston Botanic Garden, a Texas not for profit corporation ("HBG")
desires to raise funds to create, construct and operate a Botanic Garden (the
“Improvements”) at Glenbrook; and

WHEREAS, after completion of the Improvements, HBG desires to donate the
completed Improvements to City upon termination of the lease excluding certain items
reserved at that time including but not limited to sculptures, collections, and research
materiais; and,

WHEREAS, City desires to accept the gift of the Improvements, and desires to
provide for long term sustainability of the Botanic Garden through an Operations
agreement with HBG; and,

WHEREAS, the City of Houston and Houston Botanic Garden desire to enter into
the attached agreement to allow HBG to install, construct, maintain and operate the
Garden at Glenbrook, NOW, THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:

Section 1. That City Council of the City of Houston, Texas hereby adopts the
findings set out in the preamble hereof and finds and determines that the Lease and
Operating Agreement Is in the best interests of and benefits the City, and serves a public
purpose for the benefit of the citizens.

Section 2. That the City Council hereby approves and authorizes the contract,
agreement or other undertaking described in the title of this Ordinance, in substantially the
form as shown in the document which s attached hereto and incorporated herein by this
reference. The Mayor (or, in the absence of the Mayor, the Mayor Pro Tem) is hereby
authorized to execute such document and all related documents on behalf of the City of
Houston. The City Secretary (or in the absence of the City Secretary, any Assistant City
Secretary) Is hereby authorized to attest to all such signatures and to affix the seal of the
City to all such documents. The City Attorney is hereby authorized to take all action
?ecescsary tﬂ enforce all legal obligations under this agreement without further authorization
rom Council.

Section 3. That there exists a public emergency requiring that this Ordinance be
passed finally on the date of its introduction as requested in writing by the Mayor, therefore,
this Ordinance shall be passed finally on such date and shall take effect immediately upon
its passage and approval by the Mayor; however, in the event that the Mayor fails to sign
this Ordinance within five days after its passage and adoption, it shall take effect in
accordance with Article VI, Section 6, Houston City Charter.



LEASE and OPERATING AGREEMENT

by and between

CITY OF HOUSTON, TEXAS,
as Landlord,
and
Houston Botanic Garden

as Tenant

Houston, Harris County, Texas
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LEASE and OPERATING AGREEMENT

This GROUND LEASE (this “Agreement”) is made and entered into as of the
date this agreement is Countersigned by the City Controller of the City of Houston,
Texas (the "Effective Date"), by and between the City of Houston, Texas, a home-rule
city organized under the laws of the State of Texas (the “City" or “Landlord”), and
Houston Botanic Garden, a Texas Non-Profit corporation organized under Chapter 22
of the Texas Business Organizations Code, as amended (“HBG” or the “Tenant’).
Landlord and Tenant are referred to herein collectively as the "Parties” and individually

as a "Party.”

RECITALS

WHEREAS, the City owns the Glenbrook Golf Course (“Glenbrook”), and

WHEREAS, Houston Botanic Garden desires to raise funds to create, construct
and operate a Botanic Garden (the “Improvements”) at Glenbrook; and

WHEREAS, the City and the HBG desire to develop sustainable long term
operations for the Botanic Garden,

WHEREAS, after completion of the Improvements, HBG desires to donate the
completed Improvements to City upon termination of the lease excluding certain items
reserved at that time including but not limited to sculptures, collections, and research
materials; and

WHEREAS, City desires to accept the gift of the Improvements, and desires to
provide for long term sustainability of the Botanic Garden through an Operations
agreement,;

NOW, THEREFORE, in furtherance of the foregoing, the parties hereto agree as
follows:
AGREEMENTS

For and in consideration of the respective covenants and agreements of Landlord
and Tenant set forth herein, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged by Landlord and Tenant, Landlord and
Tenant do hereby agree as follows:

ARTICLE 1
DEFINITIONS

Section 1.1 Certain Definitions. The following terms not otherwise defined
herein in writing shall have the meaning set forth below in this Section 1.1:

(a) Chief Development Officer (‘CDQ"). The director of the division of

the Mayor's Office that develops, implements and manages citywide policies and
procedures for economic development programs, or any other City official as
designated in writing by the Mayor.
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(b)  City Council. The acting City Council of the City.

(¢) Commencement Date. The Commencement Date for this
Agreement as set forth in Section 2.6.2 of this Agreement.

(d) Director. The Director of Houston Parks and Recreation
Department or any director appointed by the mayor to administer this agreement.

(e) Encumbrances. Any defects in, easements, covenants, conditions
or restrictions affecting, or Liens or other encumbrances on, the title to the Premises,
whether evidenced by written instrument or otherwise evidenced.

® Firm Commitments. Firm Commitments shall include: cash
donations and written pledges from credible and reliable donors.

(@) Governmental Rule. Any statute, law, treaty, rule, code, ordinance
or regulation applicable to Persons, facilities or activities within the jurisdiction of the
Governmental Authority promulgating the same, any permit, interpretation, certificate or
order of any Governmental Authority pursuant to the foregoing or any judgment,
decision, decree, injunction, writ, order or like action of any court, arbitrator or other
Governmental Authority with respect to any of the foregoing.

(h) Improvements. Means all improvements, structures, buildings and
fixtures of any kind whatsoever, whether above or below grade, including buildings, the
foundations and footings thereof, utility installations, storage, loading facilities,
walkways, driveways, landscaping, signs, site lighting, site grading and earth
movement, and all fixtures, plants, apparatus, appliances, furnaces, boilers, machinery,
engines, motors, compressors, dynamos, elevators, fittings, piping, connections,
conduits, ducts and equipment of every kind and description now or hereafter affixed or
attached to any of such buildings, structures or improvements and used or procured for
use in connection with the heating, cooling, lighting, plumbing, ventilating, air
conditioning, refrigeration, or general operation of any of such buildings, structures or
improvements, and any exterior additions, changes or alterations thereto or
replacements or substitutions therefor installed or constructed to serve or for use at the
Botanic Garden.

(i) Liens. With respect to any property, any mortgage, lien, pledge,
charge or security interest, and with respect to the Premises, the term “Lien” shall also
include any lien for builder, mechanic, warehouseman, materialman, contractor,
workman, repairman or carrier lien or other similar liens, including, but not limited to,
Mechanic's Liens and claims.

(i) Mechanic's Liens. Any Lien or claim of Lien, whether choate or
inchoate filed or which any third party may be entitled to file against the interest of
Landlord or Tenant in the Premises by reason of any work, labor, services or materials
supplied or claimed to have been supplied on or to the Premises.
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(k)  Person. Any Individual, corporation, partnership, joint venture,
association, joint stock company, trust, limited liability company, unincorporated
organization, Governmental Authority or any other form of entity.

()} Permitted Uses. Permitted uses are those allowed pursuant to
Section 3.5 of this agreement

(m) Premises. The premises includes the property now known as
Glenbrook Golf Course and a route of access through Charlton Park as illustrated but
not defined in Exhibit A-1, less an allowance for the Hike and Bike Trail and access
trails to be determined in the conceptual design to be approved by the Mayor in Section
4.1.1, and any additional real property acquired by the City or its subsets or the HBG
during the term of this agreement to serve or service the Botanic Garden.

(n) Term. The term of this Agreement as provided in Section 5.1_of
this Agreement.

Section 1.2 Certain Other Defined Terms. Any initially capitalized terms
used in this Agreement and not specifically defined herein shall have the meanings
assigned to such terms in the Lease and Development Agreement.

ARTICLE 2
FUNDING

Houston-Botanic Garden, Inc. shall be solely responsible for raising any and all
capital required to create, construct, install, maintain and operate a Botanic Garden and
other desired improvements at Glenbrook. In consideration for this commitment, The
City grants an irrevocable option to be exercised by the HBG to lease Glenbrook from
the City, subject to the terms hereof, and upon exercise of the option, the City agrees to
convey the personal property and fixtures existing at Glenbrook to HBG. HBG shall
retain all revenue received from operations or concessions after the Commencement
Date for the benefit of the Botanic Garden. The City will not provide any additional
funding for the restoration, refurbishing, construction, maintenance or operations of the
Botanic Garden.

Section 2.1 Option to Lease. No earlier than November 30, 2015 and no
later than December 31, 2015, HBG may exercise an option to lease Glenbrook by
written instrument to the Chief Development Officer, together with written representation
of the Chairman of the Board of Directors of the HBG of Firm Commitments aggregating
at least $5,000,000.

Section 2.2 Fundraising Schedule. The total project is expected to cost
$40 million. Firm Commitments for the initial $20 million shall be raised on the following
schedule:

2.2.1 $ 5 million prior to exercise of the option to lease the golf course but
no later than December 31, 2015.
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2.2.2 $20 million (cumulative) by December 31, 2017.

2.2.3 By a vote of City Council, each deadline set by this section may be
extended by one year at the request of the HBG.

Section 2.3 Fundraising Reports. After exercise of its option, HBG shall
provide a report of fundraising activities and achievements to the Chief Development
Officer on a quarterly basis.

Section 2.4 Eundraising Default. Failure to reach the required target of
$20,000,000 by the date specified constitutes a fundraising default. Upon the
occurrence of a fundraising defauit, the City will provide notice to HBG that a fundraising
default has occurred. Within 60 days of the date of the notice, HBG must cure the
fundraising default and show proof to the Chief Development Officer that the fundraising
default has been cured. Without amendment by City Council and HBG, this contract will
terminate upon failure to show such proof.

Section 2.5 Grant of Development Rights. As of the Effective Date of this
Agreement, City grants to HBG all of the Development Rights set forth in this Section
2.5. All such Development Rights shall remain in effect from the Effective Date of this
Agreement throughout the term of this Agreement.

2.5.1 Right of Entry. City hereby grants to HBG, and its respective
employees, engineers, architects and consultants, contractors and other
representatives, following reasonable notice to the Director, the right of entry on
Glenbrook to perform all activities as are reasonably necessary or appropriate in
connection with the performance of their rights and obligations permitted or required
hereunder and all other lawful acts incidental thereto. In connection with any work prior
to the Commencement date on Glenbrook, HBG shall comply, and contractually require
its contractors to comply with the insurance and indemnification requirements set forth
in Article 10, Insurance, Article 16, Release, and Article 17, Indemnification, to the
extent permitted by law.

2.5.2 Naming Rights. Subject to this Section, HBG may name features
and improvements within the Botanic Garden in accordance with this Agreement.

(a) HBG must submit and obtain approval of the Standards Committee of
a Names and Sponsorship policy prior to reaching any final agreement with respect to
any feature for naming, accepting any gift contingent upon naming a feature, or seeking
or accepting corporate sponsorship of any program or event at the Botanic Garden.
HBG's policy must be consistent with the general principles in the Policy for Naming
Park Property Policy Number 1010.4 or any successor policy adopted by the City and
must incorporate, by reference or otherwise, the General Criteria set out therein.

(b) Names shall become effective only upon the substantial completion of
construction as set out in Section 4.5. No name shall be granted for a term longer than
the term of this Agreement.



(c) HBG shall not rename any area or feature at Glenbrook that was
previously named by City except with the prior approval of City.

(d) In no event will any feature be named for a commercially available
product unless the name of product is also the name of the corporation selling the
product.

(e) Without the prior approval of the Standards Committee of any change,
the Botanic Garden will be named the Houston Botanic Garden.

Section 2.6 Commencement Date. HBG shall prepare a detailed
construction budget (the “Budget’) for (i) the creation, installation or construction of the
Botanic Garden and other desired improvements and (ii) a phasing cost plan and submit
it to the Chief Development Officer and the Director. In addition, HBG will prepare an
Operating Plan that projects the expenses and funding plan for the ongoing operation
and maintenance of the Botanic Garden when it opens to the public and submit this
Operating Plan to the Standards Committee for approval prior to the opening of the
Botanic Gardens

2.6.1 Unless the dates in Section 2.2 are extended by the City Council,
the Chair of the Board of Directors of HBG shall certify to the Chief Development Officer
prior to January 1, 2018 that it has raised sufficient funds as required in Section 2.2.

2.6.2 The Chief Development Officer shall review and approve the
certification and shall give notice of his/her approval and provide a Commencement
Date to HBG in writing, which shall be no later than 30 days after submittal of the
certification.

2.6.3 The provisions of Articles 3 through 14 of this agreement
commence on the Commencement Date.

Section 2.7 Standards Committee. The Parties shall appoint a 5-member
Standards Committee consisting of two representatives of HBG, two representatives of
the City as appointed by the Mayor, and a fifth committee member selected by the
other four committee members. At least one of the Mayor's representatives will not be
an employee of the HPARD or a contractor doing or seeking business with the HPARD.
At least one of the representatives of HBG will not be an employee of HBG or a
contractor doing or seeking business with HBG.

2.7.1 Composition. The jointly selected fifth committee member shall be
an individual who (i) has knowledge and expertise in the efficient and cost effective
operation and maintenance of parks and green space, and (ii) Is an independent,
neutral party with respect to all Parties, or the other committee members, i.e., one who
has no contractual, financial, fiduciary or other business or family relationship to any of
such entities or individuals. Such fifth committee member shall serve for a term of three
(3) years, each such term ending on the anniversary of the Date that HBG exercises an
option to Lease; provided, however, no maximum number of terms is required under
this Agreement; and provided further, that during any such term, the fifth committee
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member shall withdraw, or the Standards Committee shall replace such member, if such
member enters into a relationship with, and loses his or her independent, neutral status
with respect to, any Party, or other committee members.

2.7.2 Ex-Officio. The Standards Committee shall also include a
representative appointed by the Director who shall serve in an ex officio non-voting
advisary role to the Standards Committee.

2.7.3 Decisions. All decisions of the Standards Committee shall be
decided upon a majority vote, which must include at least one of the representatives of
the City.

2.7.4 Committeg Functions and Powers. The Standards Committee

shall meet at a location in the City of Houston at least quarterly each calendar year.
2.7.5 Powers. The Standards Committee shall have the following powers:

(a) Approval of the Operations Rules (0), Schedule (0), Minimum
Maintenance Standards (0), Maximum Fees and Rates (Exhibit G), Employee/Volunteer
Performance Manual (Exhibit H) Naming, Sponsorship, Advertising and Signage Policy
(Exhibit 1), and any subsequent amendments; these Exhibits will be final no later than
the date of substantlal completion pursuant to Section 4.6 and when final will be
attached and Incorporated hereto.

(b) Approval of any future development of improvements and hardscape
involving major capital in the Project; and

(c) Resolutlon of any disagreement between the Director and HBG as to
any matter arising under Sections 4.1.2 and 4.1.4, ARTICLE 7, ARTICLE 8 or ARTICLE
13 of this agreement.

{d) To perform all functions assigned to the Standards Committee in this
Agreement,

ARTICLE 3
LEASE GRANT; POSSESSION; QUIET ENJOYMENT; USE

Section 3.1 Leage Grant. Upon and subject to the terms and provisions
contained herein, on the Commencement Date, Landlord does hereby lease, let,
demise and rent unto Tenant, and Tenant does hereby take, lease and rent from
Landlord, the Premises, to have and to hold such Premises for the Term as hereinafter
provided.

Section 3.2 Condition of the Premises. HBG accepts the premises “as is”
in its condition as of the execution of this Agresment.

3.21 HBG agrees that except as provided in this section no
representations have been made by the City or its agents to HBG with respect to the
condition of the Premises nor have there been any promises made to alter, repair, or
improve same before or after execution of this Agreement, From the Effective Date to
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the Commencement Date, that the City wili not materially after or allow the alteration of
Glenbrook.

3.2.2 City accepts no responsibility or liability for any loss or damage to
HBG-owned equipment or conveyances.

3.2.3 Condition and Surrender of the Premises. Upon expiration or
termination of the Agreement, HBG shall give up to the City immediate possession of
the Premises in as good condition as they are in on Commencement Date, subject to
changes to Glenbrook under the terms of this Agreement and reasonable wear and tear
and damage from fire or the elements only excepted. HBG is not required to re-install or
return the property to a Golf Course, but HBG is required to remove any diseased
vegetation, plant material which may become invasive if not managed and repair or
remove any dangerous condition or building that exists at the time of termination. If
HBG does not at once surrender possession of same, the Director may re-enter and
repossess the premises.

3.24 Personal property of HBG must be removed from the property upon
the expiration of the Contract Term unless otherwise authorized by the Director. If any
property of HBG is not removed upon the expiration date of the Contract Term or by the
date otherwise authorized by the Director, such property shall become and remain the
property of the City. If termination is as of a date other than the scheduled lease
termination, the City shall give HBG at least 90 days to remove personal property.

Section 3.3 Delivery of Possession. On the Commencement Date,
Landlord shall deliver to Tenant exclusive possession, use and occupancy of the
Premises, free of all litigation, liens, tenancies and parties in possession of the
Premises (other than those arising by, through or under Tenant), subject only to (i) the
rights of Landlord under this Agreement, and (i) the easements and other
encumbrances or restrictions of record set forth on 0 attached hereto and made a part
hereof (collectively, the "Permitted Encumbrances”).

Section 3.4 Covenant of Quiet Enjoyment. Effective as of the
Commencement Date, Landlord covenants that Tenant, upon keeping, observing and
performing the terms, covenants and conditions of this Agreement to be kept, observed
and performed by Tenant, shall and may quietly and peaceably hold, occupy, use, and
enjoy the Premises.without ejection or interference by or from Landlord or any other
Person (other than Persons claiming by, through or under Tenant), subject only to the
Permitted Encumbrances.

Section 3.5 Use. Tenant throughout the Term shall install and operate a
Botanic Garden, and a failure to do so shall be an event of Default as set out in Section
14.1 allowing early termination of this agreement in addition to any other remedy
available to the City. Tenant throughout the Term, shall have the exclusive right to use
and occupy the Premises, for any lawful purpose other than the Prohibited Uses (as
hereinafter defined), including without limitation for the following purposes (collectively,
the “Permitted Uses”) but in all cases consistent with the Operating Rules (Exhibit B)
and Applicable Laws:
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(@)  The creation, installation, construction and operation of a Botanic
Garden; and

(b)  Restaurants, event spaces, clubs and bars ;

(c)  Sale of food and alcoholic and non-alcoholic beverages, souvenirs
and other items customarily sold and marketed in Botanic Gardens;

(d)  Parking in any parking facllities located on the Premises;

(e) Retail uses, including such uses located in kiosks, carts and similar
movable or temporary retail facilities;

® Entertainment, museum and educational uses;

(99 Conducting day-to-day business operations in Tenant's office
space constructed or maintained on the premises;

(h) Storage of maintenance equipment and supplies used in
connection with the operation of the Premises or all other Permitted Uses;

(i) Construction Work permitted or required pursuant to the terms of
this Leass;

()] The use and enjoyment of the rights and licenses granted to Tenant
under this Lease regarding any intangible property rights;

Other uses reasonably related or incidental to any of the foregoing or not inconsistent
with any of the foregoing that are not Prohibited Uses.

Section 3.6 Prohibited Uses. Tenant shall not use, or permit the use of,
the Premises for any of the following (collectively, the “Prohibited Uses"):

(a) Use or allow the Premises to be used for the sale or display of any
pornographic material or material which is obscene under standards set forth in any
Applicable Laws, or operate or allow any Person to operate in, on or about the Premises
any store or other facility, a principal or significant portion of the business of which is an
“Enterprise,” as such term is defined in Section 28-121 of the City of Houston Municipal
Code, as same may be amended from time to time during the Term, or any similar
business;

(b)  Use or allow the Premises to be used for the sale or display of any
lewd, offensive or immoral sign or advertisement, including any sign or advertisement
that promotes lewd, offensive or immoral activities, including sexually immoral activities;

(c)  Use or allow the Premises to be used for the sale of paraphernalia
or other equipment or apparatus which is used primarily in connection with the taking or
use of illegal drugs;
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(d)  Use or allow the Premises to be used as a place of residence by
any Person except for a caretaker or security staff member and family;

(e)  Use or permit the Premises to be used for a shooting gallery, target
range, vehicle repair or cleaning facility (except vehicles primarily used onsite by HBG),
car wash facility, warehouse (but any area for the storage of goods intended to be sold
or used in connection with Tenants' operations permitted hereunder shall not be
deemed to be a warehouse), convalescent care facility or mortuary, or use or permit the
Premises to be used for any assembly, manufacture, distillation, refining, smelting or
other industrial or commercial operation or use;

® Use any portion of the Premises for storage (other than than
required for permitted uses); or

(9) Use or permit the use of the Premises as a casino (or other
establishment in which gambling is permitted or games of chance are operated), an
establishment that allows full or partial nudity, a massage parlor (provided that massage
services may be offered by a licensed massage therapist as a part of a health, beauty
or fitness operation) or a tanning parlor.

ARTICLE 4
DESIGN AND CONSTRUCTION

Section 4.1 Plans and Specifications. Subject to the other terms and
provisions of this Agreement, HBG shall be the only party responsible for the design,
development and construction, reconstruction, refurbishing, rehabilitation or restoration
(“Construction”) of the Improvements. Without limiting the generality of the foregoing,
HBG shall have sole responsibility for the selection, engagement and payment of the
project architect, the contractors, all subcontractors and consultants, and all others that
may at any time and from time to time be engaged in the planning, development or
construction of the Improvements.

4.1.1 HBG shall, without expense to City, prepare conceptual plans for
the Improvements. No later than six months after the Commencement Date, HBG shall
present to the Director and the Mayor or her designee (“Mayor”) conceptual plans,
schematic drawings and preliminary elevations for the Improvements (the “Conceptual
Plans”), which shall include an event venue reasonably acceptable to the Mayor and
shall show access, traffic, curb cuts, and similar matters (collectively, the “Approved
Design”). A copy of the Approved Design shall be filed at the offices of Mayor.

4.1.2 Thereafter, HBG shall, without expense to City, prepare plans for
construction and development of the improvements. Thereafter, HBG shall submit
copies of the plans to the Director (or the Director's designated representative) at
intervals of 50% and 95% completion for review and approval solely to confirm that the
Improvements, as so planned, conform to the Approved Design. The Director shall
provide HBG comments or approval within fourteen (14) business days of receipt of
HBG's submittals of the 50% complete and 95% complete plans; provided, however, if
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